Chasing Roe:  broken eggs and all
Chap. 5 – Epilog
Introduction
As we have seen, Roe established the right of Mother to an abortion in the First Trimester, with different rules for each of the subsequent Trimesters, so as to protect the health, safety and welfare of the mother.  That was modified to Mother has the right to abortion prior to viability, and the State has the right to protect the health, safety and welfare of both mother and the unborn.  Then the court held that a partial birth abortion is never justified, and upheld the Federal Partial Birth Ban Act.  

There are two other fronts affecting the issue.  The first was that the New Hampshire Parental Notification Act was upheld as constitutional, reversing the decisions below, outlining the protection of parent-child relations.  The other is that the Court pulled the teeth of the Pro-abortion group by taking away most, if not all, possible causes of action for damage claims against the prolife causes.  

In this chapter, I will outline what I believe is necessary for change, to begin where all cases begin at the trial court, developing the issues, bringing in the experts, and capitalizing on the gains achieved.

The true rule, the ultimate goal, then is this:  A woman is not entitled to an abortion ever; however when her, or the unborn’s, health, safety or welfare is at risk, she may terminate the pregnancy in a manner, and at a time which protects both the health, safety and welfare of the mother and the unborn, insofar as practical, recognizing that may not always be the result.  

EPILOG
It is clear that the court detests deciding issues not raised below,
 and will not absent exigent circumstances.
  If they feel that something was left out, they will reverse and remand to allow the litigants an opportunity to raise the issue below.  It is obvious, therefore, that future litigation must raise the Preamble issue in a trial court at the earliest possible moment:  in the complaint.

The next question, then, is who is the complainant?  That is a tough question.  Roe itself observed that the Father may not have standing to challenge the right of his wife to an abortion!
  However, taking my cue from the Common Law, the first eligible “person” I should think is the unborn!  Assuming, arguendo, that “unborn children” are present members of “Posterity,” they have a right to representation.  “An infant in ventre mere, or in the mother’s ‘womb, is supposed in law to be born for many purposes.  It is capable of having a legacy, or a surrender of a copyhold estate made to it. It may have a guardian assigned to it4; and it is enabled to have an estate limited to its life, and to take afterwards by such limita​tion, as if it were then actually born5. And in this point the civil law agrees with ours.”
 I Blackstone, The Rights, page 126; 2 Stephens Commentaries 342 (1841); McIntosh v. Dill, supra, 205 P. 917 (1922); 17 Halsbury’s Laws of England, Infants §* 132, 135 (1st ed., 1911), to be heard on whether their lives should be terminated. See generally, Midlane v. Central Hanover Bank, 339 U.S. 706 (1950); Furman v. Georgia, 408 U.S. 238 (1972), and it progeny; Cruikshank, supra, 92 U.S. (2 Otto), at 549; I Blackstone, Commentaries, etc., p. 126, App, p. B1.  

Moreover, Congress has not been silent.  In 2002, it adopted definitions for “person,” “human being,” “child,” and “individual” as including “born-alive infants.”  1 U.S.C., § 8.
  Section 8 goes beyond mere definition to recognize and preserve the common law rights
 of “any member of the species homo sapiens at any point prior to being “born-alive”” as defined within that section.  Id, subsection (c).  The Congress has also adopted Partial Birth Abortion Act.  18 U.S.C., § 1351, Public Law 108-105 (2003).
  

It follows that the Unborn should be able to have a guardian ad litem appointed to determine its fate. If in fact the unborn are persons in the Constitutional sense, it is plausible, then, that Father ought to qualify as a guardian litem, and to vindicate his own rights.  “[T]o sever permanently
 a parent-child bond, demands the close consideration the Court has long required when a family association "of basic importance in our society" is at stake. Boddie, 401 U.S., at 376. The Court approaches “M. L. B.'s petition mindful of the gravity of the sanction imposed on her and in light of two prior decisions most immediately in point: Lassiter v. Department of Social Servs. of Durham Cty., 452 U.S. 18 (appointment of counsel for indigent defendants in parental status termination proceedings is not routinely required by the Constitution, but should be determined on a case-by-case basis), and Santosky v. Kramer, 455 U.S. 745 ("clear and convincing" proof standard is constitutionally required in parental termination proceedings).  Although both Lassiter and Santosky yielded divided opinions, the Court was unanimously of the view that "the interest of parents in their relationship with their children is sufficiently fundamental to come within the finite class of liberty interests protected by the Fourteenth Amendment," Santosky, 455 U.S., at 774 (Rehnquist, J., dissenting), and that "[f]ew consequences of judicial action are so grave as the severance of natural family ties," Generally, M.L.S v. S.L.J., 519 U. S. 102, 116-119 (1996).

Assuming that we survive at the outset or on remand from the Supreme Court,
 then what is required to prepare for either a motion for summary judgment, trial, or both?  The major requirement is Experts and family witnesses.  There are a number of sources, and the evidence is mounting.
The issues requiring experts are principally two:  what is the psychological consequences post abortion?  That issue requires at a minimum one with an MS degree in counseling, and in fact one exists in Sacramento, and while I am sure there are others, the only one we may be able to get.  Currently, the American Psychological Association is divided on the issue of Abortions, and at least two authors in the field are hurling arguments not unlike Obama and Clinton in the political arena.  The other is obstetrics, and here there appears to be rich field to pick from, which I will discuss momentarily, where the issue is:  What are the alternatives to abortion?
Turning to the Psychological issue, we know that a normal pregnancy generates a lot of hormones, at the outset of the pregnancy, remains constant during pregnancy, then drops off suddenly shortly after delivery.  This sometimes results in “post-partum depression,” a very agitated state often resulting in physical violence to mother, child, or others.  In discussing this with my proposed expert,
 I see some similarities.
   The problems associated with abortion closely resemble “post-partum depression”, the loss of the excess hormones, but more importantly associated with guilt and other problems over what was “done to my baby.”  The tough problem here is developing the evidence.  It is most certain that the expert cannot just get up there and give her opinion.  There needs to be a factual basis, and the principles used must generally meet the test of general acceptance and reliability.  There are confidentiality issues to be resolved.  In my opinion that can largely be resolved by a protective order protecting the privacy rights of the individuals who have suffered.  FRCiv.P., Rule 26(b)(5) & (c); FRE, R 702, 703, 705.  Our basic goal is this:  abortion compounds the mental health problems of pregnancy, rather than avoids them.  There is no getting around the hormonal changes whether by natural birth, c-section, or abortion.

Assuming we can get overcome the psychological hurdle, the rest, comparatively should be easy.  What are the alternatives?  Here we have a wealth of information.  Probably the most significant publication is “A DISTANT THUNDER” © Parking Lot Productions, LLC.
  This film sets forth both the physical and mental problems of abortion.  But more importantly the special DVD edition interviews the experts.  One expert, an Obstetrician, opines, a much safer alternative to abortion is a c-section in terms of safety and emotional sequela. It would be important to ask the Obstetrician, “Would you classify the unborn as a member of the Animal Kingdom?”  Presumably, he would say, yes, of course.  Then, “Would you classify the unborn as a member of the Primate Family?”  Presumably, he would say, “Yes, of course?  Then, “Would you classify the unborn as member of homo sapiens?  Again, I would expect a “Yes.”  Then, “Does the unborn have all of the DNA of a born homo sapiens?”  I would expect a “Yes.”  Penultimately, “At what point in time do the unborn acquire all of the DNA of a born homo sapiens?”  I would expect a “From conception.”  Finally, “What is the difference between born homo sapiens and unborn homo sapiens, biologically speaking?”  I would expect, “There is no difference.  They are at a different stage of growth.”

In closing argument, it could be said that it is true, derived from the common law, that a person has the right to use reasonable force, and deadly force only if reasonable.  However, once the attacker has been rendered helpless, the right to use deadly force ceases.  See e.g., Restatement 2nd, Torts, § 63, and the illustrations there under.  Given the alternatives to an outright slaying of the unborn, it would appear that the alternatives are better suited to achieve the desired goal of protecting the health, safety and welfare of the mother, and that of the unborn.

We can then look to the wealth of evidence from the Gonzales case.    The only difference between a natural birth and a partial birth abortion was the fact that in the latter, the infant was turned in utero, brought out feet first, and then, before exit, the head pierced and the brains sucked out, then permitted to exit the uterus.  By the same token, to do any abortion requires entry into the womb to kill before extraction.  By c-section, entry can be gained to the womb to extract the unborn.  If it is viable, it lives, if not, it dies.

The true rule, the ultimate goal, then is this:  A woman is not entitled to an abortion ever, however when she, or the unborn’s, health, safety or welfare is at risk, she may terminate the pregnancy in a manner, and at a time which protects the health, safety and welfare of both the mother and the unborn, insofar as practical, recognizing that both will not always survive.  Most importantly, the mother does not have to face a future with a memory of having made a decision to kill a member of Homo sapiens, her child that might have had a future.

In the Seventeenth Century, John Donne
 said, “Send not for whom the bells toll.   It tolls for thee.”

In the Twentieth and Twenty-first Century, I have been saying, “Send not for whom the Constitution secures the blessings of liberty – it secures the blessings of liberty to ourselves and our Posterity.  If anyone of ourselves, including the mother, or our Posterity, including the unborn homo sapiens), can be declared not a citizen, then none of us are safe!” 

Not to litigate the issue is far too important to be an option.

Dated:  2/3/2008
James Joseph Lynch, Jr.
Attorney At Law
Sacramento, CA  
� "Ordinarily an appellate court does not give consideration to issues not raised below. For our procedural scheme contemplates that parties shall come to issue in the trial forum vested with authority to determine questions of fact. This is essential in order that parties may have the opportunity to offer all the evidence they believe relevant to the issues which the trial tribunal is alone competent to decide; it is equally essential in order that litigants may not be surprised on appeal by final decision there of issues upon which they have had no opportunity to introduce evidence." Hormel v. Helvering, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=312&invol=552" \l "556" �312 U.S. 552, 556 �(1941).  Be that as it may, the issue of whether the Unborn are a member of “posterity” is a purely legal issue, not one of fact; that one would have thought the court could reach it as it is merely another argument.


� Even when an error is not "plain," the Court has in extraordinary circumstances exercised discretion to consider claims forfeited below. See, e. g., Glidden Co. v. Zdanok, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=370&invol=530" \l "535" �370 U.S. 530, 535 �-536 (1962) (opinion of Harlan, J.); Grosso v. United States, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=390&invol=62" \l "71" �390 U.S. 62, 71 �-72 (1968); Hormel v. Helvering, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=312&invol=552" \l "556" �312 U.S. 552, 556 �-560 (1941).


� Roe made the following observations:  “Greek and Roman law afforded little protection to the unborn. If abortion was prosecuted in some places, it seems to have been based on a concept of a violation of the father's right to his offspring. Ancient religion did not bar abortion.” Roe, at p. 12, fn. � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=410&page=113" \l "f12" �12. � “Neither in this opinion nor in Doe v. Bolton, post, p. 179, do we discuss the father's rights, if any exist in the constitutional context, in the abortion decision. No paternal right has been asserted in either of the cases, and the Texas and the Georgia statutes on their face take no cognizance of the father. We are aware that some statutes recognize the father under certain circumstances. North Carolina, for example, N.C. Gen. Stat. 14-45.1 (Supp. 1971), requires written permission for the abortion from the husband when the woman is a married minor, that is, when she is less than 18 years of age, 41 N.C. A. G. 489 (1971); if the woman is an unmarried minor, written permission from the parents is required. We need not now decide whether provisions of this kind are constitutional.”  Roe, at p. 65, fn. 67


� The footnotes in the original are illegible, but appear to be references to common law statutes.


�  Sec. 8. ''Person'', ''human being'', ''child'', and ''individual'' as including born-alive infant


“(a) In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the words ''person'', ''human being'', ''child'', and ''individual'', shall include every infant member of the species homo sapiens who is born alive at any stage of development.


“(b) As used in this section, the term ''born alive'', with respect to a member of the species homo sapiens, means the complete expulsion or extraction from his or her mother of that member, at any stage of development, who after such expulsion or extraction breathes or has a beating heart, pulsation of the umbilical cord, or definite movement of voluntary muscles, regardless of whether the umbilical cord has been cut, and regardless of whether the expulsion or extraction occurs as a result of natural or induced labor, cesarean section, or induced abortion.


“(c) Nothing in this section shall be construed to affirm, deny, expand, or contract any legal status or legal right applicable to any member of the species homo sapiens at any point prior to being ''born alive'' as defined in this section.”  Added Pub. L. 107-207, Sec. 2(a), Aug. 5, 2002, 116 Stat. 926.)


� 1 Blackstone, Commentaries on the Law of England, p. 126; Appendix , p. A6:  “An infant in ventre sa mere, or in the mother’s womb, is supposed in law to be born for many purposes. ….”  Id, p. 126.  Appendix, p. A6.


�[7] Held to be constitutional in Gonzales, Attorney General v. Carhart, et al. No. 05-380, decided 04/18/2007.


� I see no distinction between “permanently terminating the parent-child relationship” and terminating the life of the unborn:  both achieve the same effect, depriving a parent of a child.  She has a Masters in Family Counseling and Therapy.  She has worked numerous post-abortion clients over the years.


� I think it possible, maybe probable, that we might be dismissed at the pleading stage on the issue of standing by the Unborn, Father, or anyone else that attempts to litigate the issues raised herein.  However, if we raise the issues of Posterity, the court could, instead of dismissing outright, it cannot overrule the Supreme Court, find that there is raised a substantial question, and grant the parties the right to petition for permissive appeal.  I would rather go to trial, then appeal, but permissive appeal is probably the wiser course if the judge is determined.  That means that we need the declaration of our experts ready should defendants in file a motion to dismiss.  In either case, I think it highly likely the Supreme Court would grant certiorari, reverse and remand for trial on the merits.


� I am not yet at liberty to disclose her name.  She is definitely prolife.  She does have a Masters in family Counseling and Therapy.


� See, e.g., Holder Jenifer M. (U. Edinburg, Scotland), et al., “Counselling (British Isles Spelling) in a General Practice Setting: Controlled Study of Health Visitor Intervention in Treatment of Postnatal Depression.


� This is largely a docudrama with actors playing the roles of aborted mother, doctors, and other relevant experts.  I am informed however, there is a real life basis for the hypothesis tendered.


� � HYPERLINK "http://isu.indstate.edu/ilnprof/ENG451/ISLAND/text.html" �Meditation XVII�: “No man is an island.” (1624)





