Chasing Roe: broken eggs and all

Chap. 4 – Between Webster and Casey
Introduction
With Webster decided, and a modest success, the California Scene ignored, and Casey yet to come, there were a number of skirmishes in the U.S. Supreme Court which did not really move the debate one way or the other.  I will touch on each of them very briefly.  Probably of note is Turnock v. Ragsdale, which is the most notable not so much what we achieved in the Court, but the ACLU’s reaction on learning what was planned for them there:  I would write the opening brief, if they did not dismiss, setting forth the rights of the Unborn as a person under the Preamble.  It took them 9 months of haggling back in the Circuit court when they finally came to the conclusion that dismissal was the only realistic thing to do.  Each of the other cases discussed, Hodgson and Akron involved parental notification, and set the stage for the New Hampshire Parental Notification Case, which is to say, the rights of parents to notice is paramount, absent exigent circumstances and the law provides for a bypass.  Technically, Bray came after the Casey case, but was so close in time, that I was in fact briefing it before Casey was actually decided, so have decided this is the place to discuss it.  Bray, did not advance the prolife agenda, but was a stunning victory paving the way for Scheidler v. NOW.  Its most significant impact was to take away a civil rights cause of action against abortion protestors, and deny attorney’s fees to the pro-abortion faction.  NOW would change its tactics to RICO and other statutes, which met the same fate in the Scheidler case (537 U.S. 393 (2003)).
Hodgson v. Minnesota v. Hodgson, 497 U.S. 417 (1990) (In support of Minnesota)

Hodgson involved a case in which Subdivision 2 of Minn. Stat. 144.343 provides that no abortion shall be performed on a woman under 18 years of age until at least 48 hours after both of her parents have been notified. The two-parent notice requirement is mandatory unless, inter alia, the woman declares that she is a victim of parental abuse or neglect, in which event notice of her declaration must be given to the proper authorities. Subdivision 6 provides that, if a court enjoins the enforcement of subdivision 2, the same two-parent notice requirement is effective unless a court of competent jurisdiction orders the abortion to proceed without notice upon proof by the minor that she is "mature and capable of giving informed consent" or that an abortion without notice to both parents would be in her best interest. Two days before the statute's effective date, a group consisting of doctors, clinics, pregnant minors, and the mother of a pregnant minor filed suit in the District Court, alleging that the statute violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment. The court declared the statute unconstitutional in its entirety, and enjoined its enforcement. The Court of Appeals, sitting in banc, reversed. Although it rejected the State's submission that subdivision 2's two-parent notice requirement was constitutional without any bypass procedure, the court held that subdivision 6 was valid and that its bypass procedure saved the statute as a whole. The court also rejected the argument that the 48-hour waiting period imposed a significant burden on the minor's abortion right.
The Court affirmed, JUSTICE STEVENS delivered the opinion of the Court with respect to Parts I, II, IV, and VII, concluding that subdivision 2 of 144.343 violates the Constitution insofar as it requires two-parent notification. Pp. 436-444, 450-455, otherwise the law was constitutional.  This case will not be overturned in view of The New Hampshire Parental Notification case in which the court upheld the rights of parents to notification.  I essentially said the same thing in both case, however, in the New Hampshire Case, I produced an appendix with all of the laws dealing with minors, and the sexual laws designed to protect them, arguing that to cut off communications with the parents would be tantamount to concealing the commission of a crime.  While the court did not give that as a reason in New Hampshire, it did state that the importance of communication in this area could not be overstated.
Ohio v. Akron Reproductive Center, 497 U.S. 502 (1990) (AC in support of Ohio)

This case involved Ohio's Amended Substitute House Bill 319 (H.B. 319) that makes it a crime for a physician or other person to perform an abortion on an unmarried, unemancipated, minor woman, unless, inter alia, the physician provides timely notice to one of the minor's parents or a juvenile court issues an order authorizing the minor to consent. To obtain a judicial bypass of the notice requirement, the minor must present clear and convincing proof that she has sufficient maturity and information to make the abortion decision herself, that one of her parents has engaged in a pattern of physical, emotional, or sexual abuse against her, or that notice is not in her best interests. Among other things, H.B. 319 also allows the physician to give constructive notice if actual notice to the parent proves impossible "after a reasonable effort"; requires the minor to file a bypass complaint in the juvenile court on prescribed forms; requires that court to appoint a guardian ad litem and an attorney for the minor if she has not retained counsel; mandates expedited bypass hearings and decisions in that court and expedited review by a court of appeals; provides constructive authorization for the minor to consent to the abortion if either court fails to act in a timely fashion; and specifies that both courts must maintain the minor's anonymity and the confidentiality of all papers. Shortly before H.B. 319's effective date, appellees - an abortion facility, one of its doctors, and an unmarried, unemancipated, minor woman seeking an abortion there - and others filed a facial challenge to the statute's constitutionality in the Federal District Court, which ultimately issued an injunction preventing H.B. 319's enforcement. The Court of Appeals affirmed, concluding that various of the statute's provisions were constitutionally defective. 
The Court reversed the judgment, JUSTICE KENNEDY delivering the opinion of the Court with respect to Parts I, II, III, and IV, concluding that, on its face, H.B. 319 does not impose an undue, or otherwise unconstitutional, burden on a minor seeking an abortion. Pp. 510-519.   because House Bill 319 accords with this Court's cases addressing the constitutionality of parental notice or consent statutes in the abortion [497 U.S. 502, 503]   context. Planned Parenthood of Central Mo. v. Danforth, 428 U.S. 52 ; Bellotti v. Baird, 443 U.S. 622 ; H.L. v. Matheson, 450 U.S. 398 ; Planned Parenthood Assn. of Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476 ; Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416 . Pp. 510-517. 

The decision is not likely to be overturned in view of the New Hampshire Parental Notification Case.
Turnock v. Ragsdale, 503 U.S. 916 (1992)

This case was eventually dismissed by the ACLU because they managed to salvage an acceptable settlement in the Court of Appeal.  Challenged was the Illinois statutory scheme on a number of fronts, including regulation of abortion, the facilities, and the consent requirements.  I learned of the case and called the Illinois attorney General’s Office and ended up talking to a Deputy A.G.  She asked for, and I gave her a sample of my briefs.  She decided that she would use the brief as her opening brief and as a tactical strategy requested permission to show it to the ACLU and inform them she would use it has the basis for an opening brief in the U.S. Supreme Court.  About six months later the ACLU decided to dismiss their appeal in the U.S. Supreme Court.  They were not prepared to take on the issue of whether the Unborn were members of posterity. I was disappointed because that was the first time we had a chance to raise that issue in the U.S. by a party.  The unfortunate part is we are still trying to get the court to address that issue.
Bray v. Alexandria, 506 U.S. 263 (1993) (AC in support of Petitioner)

Respondents, abortion clinics and supporting organizations, sued to enjoin petitioners, an association and individuals who organize and coordinate antiabortion demonstrations, from conducting demonstrations at clinics in the Washington, D.C. metropolitan area. The District Court held that, by conspiring to deprive women seeking abortions of their right to interstate travel, petitioners had violated the first clause of 42 U.S.C. 1985(3), which prohibits conspiracies to deprive, "any person or class of persons of the equal protection of the laws, or of equal privileges and immunities under the laws"; ruled for respondents on their pendent state law claims of trespass and public nuisance; as relief on these three claims, enjoined petitioners from trespassing on, or obstructing access to, specified clinics; and, pursuant to 42 U.S.C. 1988, ordered petitioners to pay respondents attorney's fees and costs on the 1985(3) claim. The Court of Appeals affirmed. 
 The Court reversed and remanded holding that the first clause of Section 1985(3) does not provide a federal cause of action against persons obstructing access to abortion clinics. Pp. 267-278. (a) Respondents have not shown that opposition to abortion qualifies alongside race discrimination as an "otherwise class-based, invidiously discriminatory animus [underlying] the conspirators' action," as is required under Griffin v. Breckenridge, 403 U.S. 88, 102 , in order to prove a private conspiracy in violation of 1985(3)'s first clause. Respondents' claim that petitioners' opposition to abortion reflects an animus against women in general must be rejected. The "animus" requirement demands at least a purpose that focuses upon women by reason of their sex, whereas the record indicates that petitioners' demonstrations are not directed specifically at women, but are intended to protect the victims of abortion, stop its practice, and reverse its legalization. Opposition to abortion cannot reasonably be presumed to reflect a sex-based intent; there are common and respectable reasons for opposing abortion other than a derogatory view of women as a class. This Court's prior decisions indicate that the disfavoring of abortion, although only women [506 U.S. 263, 264]   engage in the activity, is not ipso facto invidious discrimination against women as a class. Pp. 268-274. 
Nor had the Respondents shown that petitioners "aimed at interfering with rights" that are "protected against private, as well as official, encroachment," a second prerequisite to proving a private conspiracy in violation of 1985(3)'s first clause. Carpenters v. Scott, 463 U.S. 825, 833. Although the right to interstate travel is constitutionally protected against private interference in at least some contexts, Carpenters makes clear that a 1985(3) private conspiracy must be "aimed at" that right. Ibid. That was not established here. Although respondents showed that substantial numbers of women travel interstate to reach the clinics in question, it was irrelevant to petitioners' opposition whether or not such travel preceded the intended abortions. Moreover, as far as appears from the record, petitioners' proposed demonstrations would erect "actual barriers to . . . movement" only intrastate. Zobel v. Williams, 457 U.S. 55, 60 , n. 6. Respondents have conceded that this intrastate restriction is not applied discriminatorily against interstate travelers, and the right to interstate travel is therefore not implicated. Ibid. Nor can respondents' 1985(3) claim be based on the right to abortion, which is a right protected only against state interference, and therefore cannot be the object of a purely private conspiracy. See Carpenters, supra, at 833. Pp. 274-278. 
Also, according to the majority, the dissenters erred in considering whether respondents have established a violation of 1985(3)'s second, "hindrance" clause, which covers conspiracies "for the purpose of preventing or hindering . . . any State . . . from giving or securing to all persons . . . the equal protection of the laws." A "hindrance" clause claim was not stated in the complaint, was not considered by either of the lower courts, was not contained in the questions presented on certiorari, and was not suggested by either party as a question for argument or decision here. Nor is it readily determinable that respondents have established a "hindrance" clause violation. The language in the first clause of 1985(3) that is the source of the Griffin animus requirement also appears in the "hindrance" clause. Second, respondents' "hindrance" "claim" would fail unless the "hindrance" clause applies to private conspiracies aimed at rights constitutionally protected only against official encroachment. Cf. Carpenters. Finally, the District Court did not find that petitioners' purpose was to prevent or hinder law enforcement. Pp. 279-285.  

Finally, the award of attorney's fees and costs under 1988 must be vacated because respondents were not entitled to relief under 1985(3). However, respondents' 1985(3) claims were not, prior to this decision, "wholly insubstantial and frivolous," Bell v. Hood, 327 U.S. 678, 682 -683, so as to deprive the District Court of subject-matter jurisdiction [506 U.S. 263, 265]   over the action. Consideration should be given on remand to the question whether the District Court's judgment on the state law claims alone can support the injunction that was entered. P. 285. 
SCALIA, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and WHITE, KENNEDY, and THOMAS, JJ., joined. KENNEDY, J., filed a concurring opinion. SOUTER, J., filed an opinion concurring in the judgment in part and dissenting in part. STEVENS, J., filed a dissenting opinion, in which BLACKMUN, J., joined. O'CONNOR, J., filed a dissenting opinion, in which BLACKMUN, J., joined.
 6 justices formed a majority.  3 justices were in dissent.  1 justice concurred in part and dissented in part.
Jay Alan Sekulow reargued the cause for petitioners. With him on the briefs were James M. Henderson, Sr., Douglas W. Davis, Thomas Patrick Monaghan, Walter M. Weber, and James E. Murphy. 
Deputy Solicitor General Roberts reargued the cause for the United States as amicus curiae urging reversal. With him on the brief were Solicitor General Starr, Assistant Attorney General Gerson, Paul J. Larkin, Jr., Barbara L. Herwig, and Lowell V. Sturgill, Jr. 
Deborah A. Ellis reargued the cause for respondents. With her on the brief were Martha F. Davis, Sally F. Goldfarb, John H. Schafer, and Laurence J. Eisenstein. John H. Schafer argued the cause for respondents on the original argument. With him on the brief were William H. Allen, Mr. Eisenstein, Alison Wetherfield, and Helen Neuborne. *   
Footnote * ] Briefs of amici curiae urging reversal were filed for American Victims of Abortion by James Bopp, Jr., and Richard E. Coleson; for Concerned Women for America by Andrew J. Ekonomou and Mark N. Troobnick; for Feminists for Life of America et al. by Christine Smith Torre and Edward R. Grant; for the Free Congress Foundation by Eric A. Daly and Jordan P. Secola, and George J. Mercer; for the Southern Center for Law & Ethics by Albert L. Jordan; for Woman Exploited by Abortion et al. by Samuel Brown Casey, Victor L. Smith, and David L. Llewellyn; for Daniel [506 U.S. 263, 266]   Berrigan et al. by Wendall R. Bird and David J. Myers; and for James Joseph Lynch, Jr., pro se.

