Chasing Roe: broken eggs and all

Chap. 2 – The California Scene Prior to Webster
Introduction
Between graduation and Webster, I tried, unsuccessfully to file an amicus curiae brief in one California Supreme Court Case.  I also provided about 1 hour of consulting to the California Bishops Conference in which I outlined the contours of the abortion debate, and suggested the direction that litigation should take, if the occasion arose.  I did not attend their conference, and have no information on how my outline was received, or what was said.  I am, of course, not at liberty to discuss what was said in my consultation with the Executive Director.  What follows here is a series of cases which I believe is necessary to understand the relationship of how California Law Developed as distinguished from Federal Law.  Moreover, I intend to cover only the years up to 1983, the year that my first amicus brief was filed in Webster case which was decided in 1983.
  
At the time the Myers case, in 1981, reached the California Supreme court, I had been a licensed attorney for two years.  I did not yet have a computer, having to type everything on an ancient IBM typewriter, with fancy type.  It was a miserable job, with a single typo requiring the entire page be retyped.  In a hurry to get my theory before the court, I filed a motion for leave to file an amici curiae letter brief, which was horrible in terms of the typos.  That motion was denied.  That letter brief pretty much followed the outline that I would use to write “Posterity; A constitutional peg for the unborn”, 45 AJJ 401 (Notre Dame Law, 1995), and in my amici briefs in the U.S. Supreme Court.   I made up my mind, in light of the developing law, not to file anymore briefs until I had a word processor where typos could be corrected without wasting reams of paper, and to confine myself to federal litigation, because, in light of Roe, it was clear that the rights of the unborn could not be defended in the existing California Legal environment.  Indeed, measured by what has happened, California has gone beyond what the U.S. Supreme Court requires, and it may have crossed the line, depending for its decision on the California Constitution, and the “right to privacy” stated expressly.

Marlo v. State Bd. of Medical Examiners, 112 Cal.App.2d 276 

The Marlo Case, prior to Roe, is the typical Unlawful abortion case where the doctor did not raise a defense that the law prohibiting an abortion was unconstitutional.  I include it here to set the development of California from what it was, to what it became following Roe.  The court rejected arguments that the accusation was insufficient, that the Administrative Review Act was unconstitutional, and that there was insufficient evidence to support the accusation.  The doctor lost his license to practice medicine.
Committee to Defend Reproductive Rights v. Myers (#S24069), Kenneth Cory (#S24053), Jesse M. Unruh (#S24192), 29 Cal.3d 252 (1981) 

The Myers case involved Plaintiffs, representing indigent women throughout the state, challenge the constitutionality under the California Constitution of provisions in the 1978, 1979, and 1980 California Budget Acts that limited Medi-Cal funding for abortions. Although the acts differed in minor respects, all afforded full funding of medical expenses incurred by indigent women who decided to bear a child, but, except in a few limited circumstances, denied funding to those indigent women who choose to have an abortion. Plaintiffs contended that this selective or discriminatory public funding scheme violated a number of distinct constitutional guarantees, in particular the women's rights of privacy, due process, and equal protection of the laws. 

The majority took pains to point out that “contrary to the suggestion of the defendants and the dissent, the question presented is not whether the state is generally obligated to subsidize the exercise of constitutional rights for those who cannot otherwise afford to do so; plaintiffs do not contend that the state would be required to fund abortions for poor women if the state had not chosen to fund medical services for poor women who choose to bear a child. Rather, we face the much narrower question of whether the state, having enacted a general program to provide medical services to the poor, may selectively withhold such benefits from otherwise qualified persons solely because such persons seek to exercise their constitutional right of procreative choice in a manner which the state does not favor and does not wish to support.” 

In defending the constitutionality of the provisions in question, the Attorney General relied most prominently upon United States Supreme Court in Harris v. McRae (1980) 448 U.S. 297 (hereafter McRae). In McRae, the U.S. Supreme Court, by a closely divided vote (five to four), upheld restrictions on federal Medicaid funding of abortions similar to those in the state acts challenged. The Attorney General acknowledged, however, the McRae case did not present any question under the California Constitution and consequently the justices of the high court neither addressed nor resolved the question of the compatibility of such a statutory scheme with the California constitutional guarantees.  It was this question of state constitutional law, not resolved by McRae, which the court was to decide. 

In addressing this issue, the court explained that the analysis utilized by the majority of the United States Supreme Court in McRae differs substantially from the analysis mandated by the controlling California authorities and thus could not be followed. In McRae, the five-justice majority acknowledged that the governmental program provided unequal treatment in the distribution of public benefits solely on the basis of how an individual woman exercised her basic constitutional right of procreative choice. The court concluded, however, that the federal Constitution required no special justification for such discriminatory treatment so long as the program placed no new obstacles in the path of the woman seeking to exercise her constitutional right.
By contrast, the governing California cases, discussed [in the opinion], had long held that a discriminatory or restricted government benefit program demands special scrutiny whether or not it erects some new or additional obstacle that impedes the exercise of constitutional rights. In a series of cases reaching back more than three decades, the California court had developed and applied a three-part test for evaluating the constitutionality of statutory schemes, like the program at issue in Myers, that condition the receipt of benefits upon a recipient's waiver of a constitutional right or upon his exercise of such right in a manner which the government approves. [29 Cal.3d 258] 

In order to sustain the constitutionality of such a scheme under the California Constitution, the state must demonstrate (1) "that the imposed conditions relate to the purposes of the legislation which confers the benefit or privilege"; (2) that "the utility of imposing the conditions ... manifestly outweigh[s] any resulting impairment of constitutional rights"; and (3) that there are no "less offensive alternatives" available for achieving the state's objective. (Bagley v. Washington Township Hospital Dist. (1966) 65 Cal.2d 499 , 505-507.)
 

As the Court saw it, when measured against this established standard, the statutory scheme at issue is plainly unconstitutional. First, the Budget Act restrictions are antithetical to the purpose of the Medi-Cal program -- to provide indigents with access to medical services comparable to that enjoyed by more affluent persons. Second, the benefits of the funding restrictions do not manifestly outweigh the impairment of constitutional rights; the fiscal advantages of the restrictions are illusory, and the asserted state interest in protecting fetal life cannot constitutionally claim priority over the woman's fundamental right of procreative choice. Third, the Medi-Cal program as qualified by the Budget Act restrictions clearly does not aid poor women who choose to bear children in a manner least offensive to the rights of those who choose abortion. Accordingly, the court concluded that the challenged restrictions cannot stand. 

The fundamental problem I have with the decision is the Court’s observation that, “the asserted state interest in protecting fetal life cannot constitutionally claim priority over the woman's fundamental right of procreative choice.”  That misses the mark.  If the unborn is a person, then why should Mother’s rights take priority over the right to life of the Unborn?  The answer is, quite simply, it shouldn’t.  Nor should viability be the criteria.  The answer lies in this, a woman, in consultation with her medical adviser, has a right to terminate a pregnancy by c-section when her health and safety are endangered, at a time, and in a manner, that protects both lives, with the hope that both survive, realizing that will not always happen.   More about that at the end of the series.

Next, the Webster Case, where I make my first appearance for the record.
�  In January 1992, I would become co-counsel in Rhombergh v. Gov. Pete Wilson, over prayers in the Cathedral of the Blessed Sacrament, in Sacramento, California, in hopes that newly elected Gov. Wilson would change his mind about abortion.  At the time there was a great difference of opinion as to the relevancy of “posterity” in the abortion debate.  No prolife group or pro-abortion group agreed that the Preamble had anything at all to do with the issue of personhood as applied to the unborn.  The trial court found that plaintiffs had disrupted a church assembly, and did not reach the issue of “posterity”.  I handled the appeal, which affirmed, and the petition for certiorari, which was denied.  In May 1993, I would seek leave to file an amicus brief in People v. Davis (S033327) which concerned the definition of “fetus”.  Evidently the application was denied, as the original brief was returned without comment.  On reflection, I probably should not have applied.


� Indeed, the decision also follows Serrano v. Ivey Baker Priest, 5 Cal.3d 584 (1971) (Serrano I) & 18 Cal.3d 728 (1976) (Serrano II) in finding a fundamental right to an education which required an equal per capata distribution of state funds to all schools.





